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Introduction

Malaysian laws do not criminalise those who convert to Islam. State laws however have criminal law provisions on conversion out of Islam. 

Muslims who are no longer Muslims face criminal sanctions, fines and rehabilitation under present state (Islamic) laws. Muslims who are deemed deviants by state law (and allegedly their “Muslim-ness” is in doubt) also face criminal sanctions. In addition, the  Parti Se-Islam Malaysia (Pas) state government in Kelantan and Terengganu have passed state Islamic criminal laws imposing death for apostasy.
  These have not been enforced.

At first sight, these events appear contrary to the freedom of religion clause in Article 11(1) of the Federal Constitution. Does the freedom of religion clause extend to Muslims converting out of Islam? 

In recent cases, the High Court in dealing with application for declarations of apostasy had refused to entertain applications on the basis that it lacks jurisdiction. Conversions to Islam cases are “delegated” by the High Court to the state Syariah Court on the understanding that the latter has jurisdiction. This may even be the case where are no express provisions in state Islamic laws on conversion out of Islam.

The positive law approach in dealing with freedom of religion in the Malaysian context is problematic, but this is the reality of most jurisdictions where the religion of Islam is enforced by its laws as opposed to its spirit and message of faith. 

This essay attempts to look at the legal problems of adjudication generally and suggests a framework for re-thinking.  

Distribution of legislative powers of Parliament and State Legislature

Malaysia is a federal state. Under the scheme of distribution of legislative powers under Part VI, Chapter 1 of the Federal Constitution, the state legislature has jurisdiction to make law on matters in the state list and the federal legislature has jurisdiction to make laws on matters in the federal list.
 Both legislatures have powers to make law on matters in the concurrent list. 

By and large the state legislature's powers on Islamic law is a primary power. This means that the state has a first right to legislate on Islamic matters as set out in List II of the Ninth Schedule of the Federal Constitution.
 

However the power to create offences and make provisions for punishments is  secondary to Parliament's right. Criminal law is a principal item in List I (the federal list) of the Ninth Schedule. Parliament has the primary power over criminal law and the creation of offences. 
 The state legislature may create offences and provide punishment of offences "by persons professing the religion of Islam against the precepts of that religion, except in regard to matters included in the Federal List". 
 This means that offences may be created for the matters set out in the state list. 

However in a move to demarcate the powers of state Syariah Courts in criminal matters, Parliament in 1965, passed a federal law allowing states to legislate on criminal Islamic law. This Act of Parliament is the Syariah Courts (Criminal Jurisdiction) Act, 1965 (Act 355).
 (hereinafter referred to as, "the 1965 Act"). This Act was revised in 1988 (Act 730) and applies to all states.
 The 1965 Act which extents to Sabah and Sarawak provides a ceiling on punishment of criminal offences in the Syariah Court. The Syariah Court has no jurisdiction in "any offence punishable with imprisonment for a term exceeding three years or with any fine exceeding five thousand ringgit or with whipping exceeding six strokes or with any combination hereof."
 Thus state legislature has no power to introduce the Islamic hudud laws
 or if crimes of hudud are created, the punishment cannot exceed the prescribed ceiling stipulated by the 1965 Act.

The passing of the 1965 Act (a federal law), was necessitated by Article 76A of the Federal Constitution, which allows Parliament to extend the legislative powers of the state. Article 76A (1) stipulates that "the power of Parliament to make laws with respect to a matter enumerated in the Federal List includes power to authorise the Legislatures of the States or any of them, subject to such conditions or restrictions (if any) as Parliament may impose, to make laws with respect to the whole or any part of that matter."

Federal courts are separately organised from the state Syariah Courts. They are not part of the same hierarchy of courts. However state Syariah Courts are not "inferior courts" and there is no right of appeal to the Federal superior courts (High Court, Court of Appeal and the Federal Court) from the state Syariah Courts. Federal superior courts are courts of record in that they are imbued with powers of judicial review, including the adjudication of constitutional matters.

In 1988, Article 121 of the Federal Constitution was amended to include Article 121 (1A).
 Article 121 (1A) of the Federal Constitution stipulates to the effect that the High Court shall have no jurisdiction in respect of any matter within the jurisdiction of the Syariah Courts. State courts have jurisdiction on any matter in the State List.

Fundamental rights contained in Part II of the Federal Constitution falls under the purview of Federal Courts.

Recent decisions

Recent decisions on conversion cases appear to revolve around the jurisdictional conundrum of Article 121 (1A).

In Daud bin Mamat & 3 Others v Majlis Agama Islam/Adat Istiadat Melayu, Kelantan, Kerajaan Negeri Kelantan
 (hereinafter referred to as Daud Mamat), the Plaintiffs are Malays in Kelantan who are Muslims at the time of their birth as their parents are Muslims. They are "born Muslims". 

They were initially charged and found guilty in the Syariah Court of having carried out acts and practices that were alleged to be in contravention of the Islamic law under section 69 of the Kelantan Council of Religion and Malay Custom Enactment (No. 2 of 1966).
 They were sentenced to 20 months imprisonment each, although section 69 imposes a maximum jail sentence of 3 years.

They appealed their conviction and sentence. The Syariah Appeal Court heard their case in 1996 and confirmed the convictions but varied sentence. The Plaintiffs were ordered instead to attend the Kadi's office for every month for 3 years until they declare, "their regrets in accordance with Islamic tenets." 
 They did not complete the 3 year period and they failed to make the required declaration. The Plaintiffs alleged that the text of their declarations of repentance were not made available to them. They were subsequently charged for breach of the order of the Syariah Appeal Court (the first charges). However, they were released from the same order pending the hearing of the first charges.

Subsequently the Plaintiffs swore an oath on August 24, 1998 that they had apostasised on August 16, 1998. On October 5, 2000 they were remanded under section 132(5) of the Syariah Criminal Procedure Enactment 1983. The duration of the remand period which is usually for purposes of investigation, was not noted in the judgment of the High Court. 

Their case on the first charges came up for mention on November 12, 2000.  It was at this mention that the Plaintiffs informed the remand court that they were no longer Muslims by virtue of their apostasy. They were further detained until November 19, 2000. On that date the court found them guilty of the first charges and sentenced them to 3 years (the maximum penalty) each under section 69 of the Kelantan Council of Religion and Malay Custom Enactment of 1966. 

At the same time, fresh charges were brought against them under section 102 (2) of the Kelantan Council of Religion and Malay Custom Enactment of 1994 (the second charges). The Plaintiffs did not file any appeal to the conviction and sentence on the first charges.
 The case on the second charges was not heard at the time of the High Court application to seek several declarations in relation to Article 11(1) of the Federal Constitution.

The Plaintiffs went through the ordeal in the state courts for some five years after their first offence of heresy in 1996 before they instructed counsel to take their matter under Article 11(1) claiming the protection of freedom of religion.

As a matter of case management, the High Court upon consent of all parties dealt with the case of the first Plaintiff, Daud bin Mohamed (his name also appears as Daud bin Mamat) as a test case, with the outcome being applicable on the rest.

The prayers as set out in the judgment are as follows:

1. that the Plaintiffs had the constitutional right to profess and practise the religion of their choice under Article 11(1) of the Federal Constitution;

2. Article 11(1) holds sway over any other laws, be they Federal or State as regards the choice and practise of the religion;

3. the absolute right and freedom of the Plaintiffs under the said article to profess and practise their religion of choice, could only be decided by themselves alone and not subject to the declaration or confirmation of anybody else, be they individual or otherwise;

4. any provision in the law, be they Federal or State, that does provide for the definition of a Muslim but does not recognise Article 11(1) of the Federal Constitution is void;

5. any law, be they Federal or State pertaining to the religion of Islam will be inapplicable to the Plaintiffs, as they had declared their apostasy and hence protected by Article 11(1);

6. Any law that empowers the Syariah Court to decide whether they had left the religion of Islam or not, or requires a declaration from such court as a precondition before they are considered as having left the religion of Islam, contravenes Article 11(1) of the Federal Constitution;

7. Any provision in the law, be they Federal or State that restricts or prevents the right of the plaintiffs to declare themselves not wanting to profess and practise the religion, contravenes the said Article and hence void; and

8. Pursuant to the above anticipated declaratory orders, the defendants or their agents are not entitled to demand or impose any conditions before they are considered as having left the religion of Islam.

All eight prayers  may be summed up as upholding the supremacy of Article 11(1) of the Federal Constitution. The right to profess and practise the religion of one's choice must be respected in any federal or state legislation. In other words:-

(a) all laws enacted by Parliament or the State shall not infringe this fundamental right;

(b) a Muslim's right to freedom of religion would include the right of religious practise and expression and shall not be confined to only the Sunni school principles as interpreted and determined by law or authority;

(c) it would be up to the individual to decide the profession and the practise of their religion of choice and even to leave the religion;

(d) any law which places power in another person, entity or authority to compel or restricts the individual's free will or determines the conditions of whether the individual is of a particular religion or not, is an infringement of Article 11(1) and is void.

Jurisdictional conundrum 

The Court construed the prayers as seeking a ruling on the acts of apostasy of the Plaintiffs thereby putting it in a jurisdictional conundrum under Article 121 (1A) of the Federal Constitution. The applications were perceived to have been made in order to escape the charges of apostasy. Suriyadi J. said inter alia :

"…the relevant question that really needs to be answered beforehand, for purposes of this case, is whether at the time of filing the originating summons the plaintiffs were Muslims or not? This is a question of fact and law. As they had alleged that they had renounced their Muslim faith, from their point of view they had expected themselves to be safely outside the ambit of the Syariah Court and the relevant religious enactments." 

Pursuant to this observation, the Court relied on several High Court rulings on Article 121 (1A). 

"Why I approach the matter from the point of view of the State Enactments, is because the Federal Court in Soon Singh Bikar v Pertubuhan Kebajikan Islam Malaysia (Perkim) Kedah & Anor
, in no uncertain terms held that the correct approach in the fact of a challenge to jurisdiction, is to look at the State Enactments to see whether or not the Syariah Courts have been expressly conferred jurisdiction on a given matter." 
 (emphasis mine) 

"Returning to the current facts, as the Plaintiffs are yet to be found guilty of the second charges of apostasy… for all intents and purposes I have to conclude that they still are Muslims." 

"Indisputably…then by virtue of Article 121(1A) of the Federal Constitution, my powers are curtailed. That being so, the plaintiffs being legally Muslims will still remain within the jurisdiction of the Syariah Court, and thus outside my jurisdictional purview." 
 (emphasis mine).

Suriyadi J. also referred to the case of Dalip Kaur v Pegawai Polis Daerah, Balai Polis Daerah, Bukit Mertajam & Anor 
 and opined that that "the Federal Constitution has succinctly delineated the powers of the Syariah Court, in short over persons professing the religion of Islam." 

The judge also quoted with approval the decision in Mohamed Habilbullah bin Mahmood v Faridah bte Dato' Talib 
 where it was held that "(t)he intention of Parliament by Art. 121(1A) of the Federal Constitution is to take away the jurisdiction of the High Courts in respect of any matter within the jurisdiction of the Syariah Court". 

In Soon Singh Bikar v Pertubuhan Kebajikan Islam Malaysia (Perkim) Kedah & Anor (hereinafter referred to as Soon Singh), the appellant actually filed an originating summons in the High Court seeking a declaration that he was no longer a Muslim. That application in the High Court was not the matter before the Federal Court. The Federal Court only addressed the preliminary objection raised by the Defendant that the High Court has no jurisdiction on the matter. 

The presiding judge, Mohamed Dzaiddin FCJ in fact stated this quite clearly in the judgement in Soon Singh as follows:


“ In our view, the question whether the appellant’s conversion to Islam while a minor was valid or not is not a relevant issue in this appeal. We are here to decide on the jurisdictional question of which court a Muslim convert can apply for a declaration that he had converted out of Islam.” 

Further the judge stated,

" It is clear from (the) Originating Summons that the application of the appellant is simply for the following order:

(1) A declaration that the plaintiff, having renounced the religion of Islam and re-embraced the Sikh faith, is no longer a Muslim;..

..It is unclear from the record of appeal whether this constitutional point was raised before the learned judge (in the High Court) when considering the preliminary issue of jurisdiction. However, from the written judgment he did state that whether or not the conversion was invalid was also a matter for the syariah court to determine in accordance with hukum syarak. His Lordship followed by stating that art 11 of the Constitution had no application…. Therefore, since no ruling or declaration was made to the effect that the appellant was still a Muslim, the question of an infringement of art 11 of the Constitution does not arise" 
 (emphasis mine).

Having disposed of the applications on the basis of the jurisdictional flaw of the Plaintiffs' case, the judge in Daud Mamat, nevertheless proceeded with the determination of whether the rights of the Plaintiffs under Article 11(1) have been infringed. These exertions on Article 11(1) are arguably obiter dictum.


"After perusing the affidavits, I could not escape the conclusion that the issue of the plaintiffs having been prevented from practising their religion of choice, really did not exist here. In fact the complaints actually revolved around the issue of their right to apostate. It was undisputed that the plaintiffs had voluntarily declared themselves as having left the Islamic faith. How could their constitutional rights to profess and practise their supposed religion of choice have been compromised or infringed when their actions indicated otherwise? The act of exiting from a religion is not a religion, and hence could not be equated with the right to "profess and practise" their religion. To seriously accept that exiting from a religion may be equated to the latter two interpretations, would stretch the scope of Article 11(1) to ridiculous heights and rebel against the canon of construction. On that score I reject the contention of the plaintiffs that their rights pursuant to Article 11(1) had been infringed." 
 (emphasis mine).

It was most unfortunate that the Court did not show in its reasoning how the "exiting from a religion" falls outside the scope of religious freedom in Article 11(1) or what were the canons of construction used in the present case by the judge in arriving at the conclusion which he did. 

The learned judge did aver to a preference for the literal rule when he concluded:


"Needless to say if Article 11(1) were to read, inter alia,  that 'everyone has the right to renounce or profess and practise his religion, and subject to Clause (4), to propagate it', my conclusion would certainly be steered towards a different course. As it were, as the impugn(ed) Article does not contain that additional hypothetical ingredient, the plaintiffs' action to resort to that Article is surely misdirected and misconceived." 
 (emphasis mine).

Needless to say and with respect to the judge, if Article 11(1) was indeed drafted as such, there would have been no need for the Plaintiffs to seek the declarations. 

The Court of Appeal decision in Daud Mamat 
 dismissed the appeals on two grounds as follows:

(i) that the declarations sought were too general and the court’s duty was not like that of a researcher to review all state and federal laws in order to decide on the constitutionality in relation to Article 11.

(ii) the applications in the High Court were premature as the second charges on apostasy were not yet heard in the Syariah Court and a High Court decision would “influence the progress of the cases”.

The Court of Appeal appears to have disposed of the appeals on technical arguments of drafting and locus and avoided the substantive arguments which Daud Mamat attempted to raise on fundamental freedoms. 

Prior High Court decisions on apostasy 

Prior High Court decisions on apostasy have not involved Muslims who were “born  Muslims”.  

The High Court in the early cases of Ng Wan Chan v Majlis Ugama Islam Wilayah Persekutuan & Anor  
and Majlis Agama Islam Negeri Sembilan v Hun Mun Meng 
 merely assumed that it had jurisdiction and went on to decide the status of the Muslims who have renounced Islam on the evidence led. 

In the case of Dalip Kaur v Pegawai Polis Daerah, Balai Polis Daerah, Bukit Mertajam & Anor 
  (hereinafter referred to as Dalip Kaur), the Supreme Court assumed jurisdiction but relied on a fatwa or religious ruling issued by the Fatwa Committee of Kedah as proposed by counsel with the consent of all parties.

In these cases including Soon Singh,  the applicants filed for declarations on their status as Muslim or apostates. Soon Singh's case however was the first case in the genre of cases in the High Court on conversions to Islam that relied on the freedom of religion clause in Article 11(1) in argument although the matter was not specifically pleaded in the High Court. 

In Soon Singh's case the appellant applied to the High Court on 2 September 1992 seeking a declaration that he was no longer a Muslim. He was born on 3 January in 1971 and on 14 May 1988, some 13 years later he converted to Islam. He was then a minor. The defendant won a preliminary objection that the High Court has no jurisdiction on the matter. 

In the appeal to the Federal Court on the preliminary objection, counsel for the appellant argued inter alia that he had an unfettered constitutional right under Article 11(1) of the Federal Constitution to choose his religion and to practise it and such right could not be disputed or infringed. Thus the appellant contended that the right conferred under Article 11(1) includes the right to leave Islam and return to his original religion of Sikhism.

The Federal Court dismissed the appeal on the preliminary objection and did not make any ruling on Article 11(1) as the matter of the status of the appellant as a Muslim or otherwise as prayed in the principal application filed in the High Court has not been decided. The presiding judge, Mohamed Dzaiddin FCJ (as he then was), said:

" We pause to observe that we have allowed counsel to submit on this constitutional point at some length, not realising that this issue is not properly before the courts here and below.  In our view, this question of an infringement of art 11 (1) is quite misplaced. It is clear …. that the application of the appellant is simply for the following order:

(1) A declaration that the plaintiff having renounced the religion of Islam and re-embraced the Sikh faith, is no longer a Muslim;

The supporting affidavit is quite straight-forward and made no prayer for a declaration under art 11 of the Constitution. …However from the written judgment he did state that whether or not the conversion was invalid was also a matter for the syariah court to determine in accordance with hukum syarak. His Lordship followed by stating that art 11 of the Constitution had no application. From the above statement, we can conclude that that the learned judge was merely expressing an opinion and did not make any ruling that the appellant was still a Muslim, the question of infringement of art 11 of the Constitution does not arise. We venture to suggest that the appellant might have to wait for the decision of his principal application before he could raise this constitutional issue under art 11 (1) of the Constitution." 

As the situation stands presently, the latest decisions on the proper forum for making a decision on apostasy confirm that the competent court is the Syariah Court.  It might be noted that not all state Islamic laws contain specific provisions on conversions or apostasy. This was the case in Md. Hakim Lee v Majlis Agama Islam Wilayah Persekutuan 
, Soon Singh and to some extent, the case of Dalip Kaur.

An earlier decision of Lim Chan Seng v Pengarah Jabatan Agama Islam Pulau Pinang
 was not followed in later cases. In this case, the High Court ruled that as the Penang Enactment did not expressly confer jurisdiction on the Syariah Court over the status of the Muslim who has converted out of Islam, there was no impediment for the Civil Court to hear and dispose of the matter. 

Recourse of declarations of apostasy in the High Court only to converts on the reasoning of Susie Teoh

It is noted that Mohamed Dzaiddin FCJ in Soon Singh had referred to the High Court decision of Susie Teoh when offering a suggestion to the appellant in case he still wishes to continue to pursue the Civil Court forum by saying in obiter,


" Alternatively, he could file a separate action seeking a declaration, that his conversion to Islam infringed art 11 (1). See Re Susie Teoh; Teoh Eng Huat v Kadhi of Pasir Mas, Kelantan & Majlis Ugama Islam dan Adat Istiadat Melayu, Kelantan [1986] 2 MLJ 228; Jamaluddin bin Othman." 

The relevant point in the Susie Teoh case was the recognition of a minor's right to choose her own religion if that decision was made on her own free will as that constitutional right is enshrined in Article 11(1).  

Susie Teoh was brought up a Buddhist and she became a Muslim at age 17. The High Court in Susie Teoh further held that the position remains the same of the person had chosen on her own free will to become a Christian or Hindu. Therefore the right to profess and practise a religion of one's choice would mean the choice of being Muslim, Christian or Hindu. 

The facts in Susie Teoh may not appear to entertain the scenario of a Muslim embracing Buddhism, Christianity or Hinduism, although that option is free to be explored in future cases. This option appears foreclosed in view of the recent decisions post Susie Teoh which decided that the jurisdiction of conversion of Muslims out of Islam belongs to the Syariah Court.

The judge’s references to the Susie Teoh and Jamaluddin cases suggest that the High Court may be prepared to hear a case where the applicants contest their conversion to Islam:

 
"Alternatively, he could file a separate action seeking a declaration, that his conversion to Islam infringed art 11 (1)". 

The applicant in Soon Singh's case was about 13 years old at the time of his conversion to Islam. Susie Teoh was 17 when she became Muslim. 

In referring to Jamaluddin's case, Dzaiddin FCJ appears to suggest that the High Court is prepared to hear a case where a Muslim contests his conversion to Christianity. However on the facts, Jamaluddin who was “born Muslim” as it were, embraced Christianity and remained a Christian despite his arrest and detention under the Internal Security Act in the infamous 1986 Operation Lallang. He did not at any time contest his conversion to Christianity.

These precedents establish the following points:

1. In a jurisdictional challenge on conversions out of Islam, the proper court which has power to hear the matter is the Syariah Court.

2. Freedom of religion in Article 11(1) includes the freedom not to be compelled to convert to another’s religion be it Islam, Hinduism or Christianity. 

Point number 2 is problematic. If we are averse to compulsion in converting a person to another’s faith, surely we should find it similarly reprehensible to compel a person to remain in the religion. The point to be served in religious freedom is protection from coercion.  One should be protected from fear of hindrance or reprisals in the practice of one’s belief.

The question whether a Muslim’s right to religious freedom includes the right to convert out of Islam or to practice his Muslim belief freely as for example by adopting beliefs of variant schools other than the Sunni school (the majority of Muslims in Malaysia being Sunnis) remains moot.
 In Malaysia the tenets of belief of the Sunni school is privileged although there is a diversity of schools of thoughts and sects in the Muslim world. These are matters which may be litigated upon in future.

It might be noted at this juncture, that Article 18 of the Universal Declaration of Human Rights, 1948 stipulates that everyone has a right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief in teaching, practice, worship and observance.

Article 8 Federal Constitution on equality

No conversion case has cited Article 8 of the Federal Constitution. Arguably such a distinction between Muslims who are born Muslims and Muslims who are converts to Islam might offend the principle of equality. To reiterate, case-law appears to suggest that converts to Islam are not Muslims if compelled into conversion.

There are two main hurdles to the use of Article 8. Religion and personal law appear as "exceptions" to the general rule. Article 8 (1), (2) and 5(a) are illustrative as follows:

"8 (1)  All persons are equal before the law and entitled to the equal protection of the law.

    (2) Except as expressly authorised by this Constitution, there shall be no discrimination against citizens on the ground only of religion, race, descent or place of birth in any law …..

  (3)     …

  (4)    …

(5) This Article does not invalidate or prohibit -

(a) any provision regulating personal law " (emphasis mine).

The other hurdle pertains to the meaning of “equality”. The case of PP v Khong Teng Khen 
 explained equality as follows:


"The principle underlying Article 8 is that a law must operate alike on all persons under like circumstances, not simply that it must operate alike on all persons in any circumstances, not that it must be general in character and universal in application…All that Article 8 guarantees is that a person in one class should be treated the same as another person in the same class."

On this “like be treated alike” test, Muslims who are originally not Muslims could be a class of persons separate from born Muslims and the "discrimination" between these two classes would not offend the equality principle. The difference in other words does not discriminate on account of a ‘rational’ classification of like cases being treated alike.

Both hurdles require further exploration in future cases should some of these challenges cite the equality before the law protection.

Article 121 (1A) and powers of judicial review of the High Court 

Much ado has made been made out about Article 121 (1A) since 1988 as informing all situations and cases where parties are Muslims or where some state Islamic law may be called in question.

There has been little thought about exploring the inherent powers of the civil superior courts (the High Court, the Court of Appeal and the Federal Court) over state Islamic law and issues around Islamic law despite Article 121 (1A). 

In Dalip Kaur's case, Hashim Yeop Sani, CJ correctly ruled that Article 121 (1A) does not oust the jurisdiction of the High Court to interpret any written laws of the states enacted for the administration of Muslim law.  

It is this writer’s view that there are other further qualifications to Article 121 (1A) including the point raised in Dalip Kaur’s case as follows:

1) It does not oust the jurisdiction of the Civil (High) courts on competency of State legislature to make laws on Islamic matters (including legislative trespass).

2) It does not oust the jurisdiction of the Civil (High) court where a state law impinges upon Part II of the Federal Constitution on fundamental liberties on the basis that the Constitution is the supreme law of the Federation.

3) It does not oust the jurisdiction of the Civil (High) court on matters where proof of Islamic law may be required arising in a case under a federal law which Parliament has competency to legislate.

4) It does not oust the jurisdiction of the Civil (High) court where the Syariah Court has no jurisdiction or has not been expressly accorded jurisdiction (by positive law).

5) It does not  oust the jurisdiction of the Civil (High) court to interpret any written laws of the States enacted for the administration of Muslim law (Dalip Kaur’s case)
Items 1 and 2 relate to powers of judicial review of the superior courts. To reiterate, state Syariah Courts are not inferior courts or courts subordinate to the Civil Courts. State Syariah Courts are however not courts of record which exercise inherent jurisdiction including powers of judicial review. 

The powers of judicial review in items 2 and 3 do not encompass the power to review the decisions of the Syariah Court. The state Syariah Court is in a different hierarchy of court system which is parallel to the Civil Court system. This has been taken care of by Article 121 (1A). 

The power of judicial review here relates to the power of the court to interpret the Constitution. The High Court performs the constitutional task of expounding the provisions of the constitution and exercise power of declaring any law which may be inconsistent with the constitution as unconstitutional.

Judicial review on the competency of state legislature to make laws on Islamic matters

The Federal Constitution sets out in Chapter 1 of Part VI the distribution of legislative powers of the federal and state legislatures. Article 4 confirms the principle of constitutional supremacy. As a corollary of this principle the superior Civil Courts are vested with the power to declare the validity of any written law alleged to have been made in contravention of the provisions on distribution of legislative powers between the centre (the federal legislature) and the state. This is also known as legislative trespass.

Article 4 (1) and (3) provide:


" (1) This Constitution is the supreme law of the Federation and any law passed after Merdeka Day which is inconsistent with this Constitution shall, to the extent of the inconsistency be void."


"(3) The validity of any law made by Parliament or the Legislature of any State shall not be questioned on the ground that it makes provision with respect to any matter with respect to which Parliament or, as the case may be, the Legislature of the State has no power to make laws, except in proceedings for a declaration that the law is invalid on that ground (emphasis mine) or -

(a) -

(b) -"

Article 4 however does not allow a case of legislative trespass under Article 4 (1) to be taken up in two cases. These two situations are set out in Article 4(2):


"4 (2) The validity of any law shall not be questioned on the ground that -

(a) it imposes restrictions on the right mentioned in Article 9 (2) but does not relate to the matters mentioned therein; or

(b) it imposes such restrictions as are mentioned in Article 10(2) but those restrictions were not deemed necessary or expedient by Parliament for the purposes mentioned in that Article."

Article 4 (2) on legislative trespass thus prevents an action of legislative trespass from being brought under Articles 9 (banishment and freedom of movement) and 10 (speech, assembly and association).

The Civil Court empowered to hear cases on legislative trespass is the Federal Court, the highest court in the land under Article 128 (1) of the Federal Constitution. Article 128 (1) provides:


"(1) The Federal Court shall, to the exclusion of any other court, have jurisdiction to determine in accordance with any rules of court regarding the exercise of such jurisdiction -

(a) any question whether a law made by Parliament or by the Legislature of a State is invalid on the ground that it makes provision with respect to a matter with respect to which Parliament or, as the case may be, the Legislature of the State has no power to make laws; and

(b) -"  (emphasis mine).

It might be noted at this point that any person can bring a case to the Federal Court in an application to challenge an infringement of a fundamental liberty. 

An argument for legislative trespass in relation to conversion cases

Cases on conversions thus far were treated as jurisdictional challenges. Cases suggest that state Islamic law (and thus state Syariah Courts) is the proper court to deal with the issue of conversion or apostasy of Muslims. Thus Article 121(1A) saves, as it were the High Court from trespassing on the Syariah Court's jurisdiction. 

The decisions of decided cases are illustrative. Suriyadi J in Daud Mamat  for example, describes the matter thus:

"Article 4 of the Federal Constitution which entrenches the supreme position of the Federal Constitution, merely reconfirm the lofty position of….. Article 121(1A). With the latter article in existence any jurisdictional conflicts, once and for all, between the civil and Syariah Courts is avoided." 

The case of Mohamed Habibullah bin Mahmood v Faridah bte Dato' Talib  was cited by the learned judge as having established the following:


"The intention of Parliament by Art.121(1A) of the Federal Constitution is to take away the jurisdiction of the High Courts in respect of any matter within the jurisdiction of the Syariah Court." 
 (emphasis mine).

It is worth investigating the history and rationale of inclusion of Article 121 (1A) in 1988.  It is the view of this writer that Article 121 (1A) is not intended to oust the jurisdiction of the Civil Court where the state law impinges upon Part II of the Federal Constitution, the Federal Constitution being the supreme law of the land under Article 4 (1).

In other words, while Article 121 (1A) is lofty in relation to the jurisdiction of the High Court in respect of any matter within the jurisdiction of the Syariah Court, Article 121 (1A) does not override the inherent and original jurisdiction of the Federal Court under Article 128 (1) (a) read with Article 4 (1), (2) and (3) of the Federal Constitution. 

What is proposed is any person charged for apostasy or alleged deviationism or  persecuted as religious minorities under any state law could question the validity of the state law itself on legislative trespass. 

This situation is not a case falling under the purview of the Syariah Court under Article 73 (a) or Article 74 (2) and the State List under the Ninth Schedule. Any proper case under these provisions would not be legislative trespass as the state legislature has power to make law on any matter in the state list on Islamic law. 

Article 73 (a) provides:


"In exercising the legislative powers conferred on it by this Constitution -

(a) ….

(b) the Legislature of a State may make laws for the whole or any part of that State."

Article 74 (2) provides:


"(2) Without prejudice to any power to make laws conferred by any other Article, the Legislature of a State may make laws with respect to any of the matters enumerated in the State List (that is to say, the Second List set out in the Ninth Schedule or the Concurrent List." 

The legislative trespass challenge would be that the impunged state law is "invalid on the ground that it makes provision with respect to a matter with respect to which the Legislature of the State has no power to make laws" (Article 128 (1) (a)). It follows that  the legislature of a state has no power to make any law in contravention of Part II which sets out the part on fundamental liberties  of the Federal Constitution.

The Syariah Court's powers or jurisdiction referred to in Article 121(1A) are only limited to the powers conferred upon it by the Constitution. This means that it has powers only over law which the state legislature is empowered to make under Article 74 (2).  This covers matters enumerated under the State List and the Concurrent List and any further matters which an Act of Parliament (a federal law) has allowed it to make under Article 76A (1).

In the case of Ah Thian v Government of Malaysia 
 the Federal Court ruled that under the Federal Constitution, written law may be invalidated inter alia where the State written law is inconsistent with the Constitution. 

In raising a challenge under Article 128 read with Article 4 the Federal Court in essence would be asked to rule whether the power of the state to legislate on a state matter would include the power to impinge upon Article 11(1) of the Federal Constitution. Thus the state legislature has no power to make a law which would impinge upon fundamental liberties enshrined in Part II of the Federal Constitution unless the Constitution by express words, allow the same.
 

As the Constitution in Part II embodies the fundamental values of a fully independent and democratic society any impingement of Part II must be properly and rigorously challenged as unconstitutional.  A court in a democracy when tasked with constitutional adjudication should not establish precedents which derogate from fundamental liberties.

A constitutional challenge of this type is not envisaged by Article 121 (1A). Article 121(1A) was introduced in 1988 to prevent decisions made in the Syariah Courts from being reversed by the High Court. 

This happens where both courts exercise a concurrent jurisdiction even if there are separate federal and state laws on the matter as in a custody case for example as exemplified in the old case of Myriam v Mohamed Ariff 
. In this case, a consent order as made in the Syariah Court for the custody of the children, a girl aged 8 years and a boy aged 3 years, to the father under a state Islamic family law, the Selangor Administration of Muslim Law Enactment. The mother made an application under the Guardianship of Infants Act 1961 for the custody of the two children which was granted by the High Court despite the consent order in the Syariah Court.

Prior judicial precedents on legislative trespass

It will be noted that very few cases have actually tested Article 128 read with Article 4 of the Federal Constitution and thus there would be very little guidance in terms of judicial precedents. There is no case where a state Islamic law is questioned on the basis of its infringement of Article 11 (1) or any of the provisions on Part II of the Federal Constitution. 

(i) Judicial precedents on infringement of Part II by federal law (Parliament)

There are judicial precedents on Article 13 of rights to property. Article 13 reads:


"  (1)  No person shall be deprived of property save in accordance with law.


  (2) No law shall provide for the compulsory acquisition or use of property                                                                                                                  without adequate compensation."

In Kulasingam v Commissioner of Lands, Federal Territory 
 the court interpreted Article 13 (1) "save in accordance with law" as meaning that a person may be deprived of his property in accordance with (federal) law".  

In Philip Hoalim v State Commissioner, Penang 
 the court ruled that Article 13 "clearly does not restrict legislative powers but merely declares as unconstitutional or prohibits any illegal executive acts of depriving property." 

It was held in Arumugam Pillai v Government of Malaysia 
 that the phrase 'in accordance with law', "speaks of the will of the legislature enacted in due form, provided that such enactment is within the competence of the legislature … thus, the result is that whenever a competent legislature enacts a law in the exercise of any of its legislative powers, destroying or otherwise depriving a man of his property, the latter is precluded from questioning its reasonableness by invoking Article 13 cl (1) of the Federal Constitution, however arbitrary the law might palpably be." (emphasis mine).

It might be noted that this case allows derogation from fundamental liberties. It is not well decided as it offers no real protection against a Parliament bent on eroding freedoms. The court in this case has failed to realise its role in the balancing of powers through checks and balances.

Be that as it may, unlike Article 13 (1), Article 11 (1) does not contain the clause "in accordance with law" and arguably the court's interpretations on the power of any law properly enacted to override a fundamental freedom would not apply. This technicality off course may be short-lived if Parliament sees fit to limit the freedom of religion by express words by a constitutional amendment to Article 11 (1).  In this regard Parliament by federal law has seen fit to restrict freedom of speech, assembly and association over the years since independence in 1957 by limiting this right by on grounds of national security, public order or morality (Article 10 (2) (a) (b) (c)).

Article 11 has so far been spared restrictions with the exception of the right of the state legislature and the legislature of the federal territories of Kuala Lumpur, Labuan and Putra Jaya to control or restrict propagation of any religious doctrine or belief among persons professing the religion of Islam (Article 11(4)). 

(ii) Judicial precedent where state law is inconsistent with federal law where both legislatures have a concurrent power to legislate

In the case of The City Council Georgetown & Anor v The Government of the State of Penang 
 the federal court held that "…State law is invalidated to the extent of any inconsistency therein with a federal law…notwithstanding even that the State law may even be within the competency of the State Legislature…" 

This decision has been criticised as reflecting a  preponderance of power for the already powerful central executive and legislature in the federal state relations between the states and the centre. 

What may be used as persuasive for the arguments on legislative trespass in our present scenario, is the fact that if state law can be struck down as void as being inconsistent with a federal law then a fortiori state law may be declared void on the ground that it is inconsistent with any provision in Part II of the Federal Constitution. 

The hurdle of discovering Islamic law 

The ultimate hurdle in a constitutional challenge on Article 11(1), including the case of a legislative trespass would be whether Islam accords the freedom to apostasise or to leave Islam for another religion, belief or faith.

That is the hard question that civil law judges would find themselves in. It will be noted that civil law judges, have doubted their own capabilities in rendering a decision on religious matters such as conversion. There is much trepidation among Civil Court judges as reflected in the following opinions.

Mohamed Yusof SCJ in the Dalip Kaur case for example, said:


"Such a serious issue  would to my mind need consideration by eminent jurists who are properly qualified in the filed of the Islamic jurisprudence. On this view, it is imperative that the determination of the question in issue requires substantial consideration of the Islamic law by relevant jurists qualified to do so. The only forum to do so is the syariah court." 
 (emphasis  mine).

This statement was cited with approval in Daud Mamat. Suriyadi J said:


"The jurists in the Syariah Court, apart from being conversant with religious matters, will also be in a more elevated position to make a sound judgement of the status of any would-be apostate, bearing in mind their constant interaction with the Muslim populace. If they are legally qualified that would be a plus factor." 
 (emphasis mine). 

With due respect, these observations are fallacious. Syarii judges apply the Syariah law
 as set out in the positive state legislation which sets out the substantive law and procedure. Syarii judges apply the law as is. They have no powers to apply general Islamic law (law which is not legislated for by the sate legislature). As and when there is a lacuna in the state Islamic law as in civil law, counsel as officers of the court are required to advise the court accordingly.

Syarii judges may of course rely on expert witness evidence of jurists on any particular branch of law or the general Syariah law (to be distinguished from positive law or fiqh) as are Civil Court judges. There is no special mystery to receiving evidence of substantive law. Islamic positive law or fiqh is a branch of law which can be discovered by judges irrespective of whether they are judges in the state Syariah Courts or the Civil Courts. 

The implications of a legislative trespass case

Without going into the hits and misses on positive Islamic law (fiqh) on the subject, it suffices to say that a recourse to strike out state Islamic law on apostasy, deviationism and related offences are not without peril of a technical legal argument being thrown as a spanner in the works.

Furthermore, it is conceivable that there will be certain political and religious forces closing ranks on such a strategy as the success of a legislative trespass challenge would be far reaching. A judicial pronouncement in a single swoop may possibly set the wheel in motion to invalidate particular state Islamic laws. This possibility may in turn spearhead a lobby for legislative changes in the Federal Constitution to thwart court actions invalidating state criminal laws which impinged on Part II of the Federal Constitution. However much of these may be influenced by political forces of the day.

The history of Malaysian constitutional legal history on the protection of freedoms has been very dismal. Rights have been whittled away both by Parliament (in subsequent revisions to Part II by constitutional amendments) and the judiciary through very conservative interpretations of constitutional provisions in favour of the executive over fundamental liberties of the people.

Protection of human rights 

A legal challenge is one way of working towards change but legal challenges will not survive the wider political and social forces that will bring to bear on it. Any legal challenge will have to run in tandem with wider societal strategies in the political and socio-cultural spheres. The court’s constitutional role has to be revisited. Lawyers and human rights defenders must re-engage the court in reclaiming and reinforcing constitutional supremacy and parliamentary democracy.

A wholistic strategy on freedom of religion would have to include the following areas:

· the Islamic theological (Syariah) basis and legal (fiqh) basis of freedom of conscience, freedom of religion and expressions of religious beliefs. This would involve the right to leave the Muslim religion by Muslims who are "born Muslims" or  converts to Islam.

· the notion of the (secular) state and citizen which underpins the modern discourse of human rights and its relation to the traditional Islamic order. The latter speaks of a transcendental order of the Divine law or Syariah and the Muslim body-politic as a sacred moral community (umma) which stands above all mundane institutions.

· the cross-cultural dialogue or civilisational dialogue on freedom of conscience with civil society groups.

· the discussion of secularism or privatisation of religion in that the state would not interfere in the private, personal, religious lives of its people. This would have to include current sentiments that the secularistion of law and politics without a basis in ethics, morality or a "higher justice" have in the last century contributed to human rights abuses such as ethnic cleansing and xenophobia as well as environmental degradation and the exploitation and depletion of the earth's natural resources.

It is noted that wholistic strategies for change is continuous as the market-place of ideas would be influenced by forces with particular interests. It is not proposed by the writer that the impasse posed by the freedom of religion question in Malaysia would have to wait for the conclusions arrived by civil society or the ijma' (consensus) of Muslim scholars as consensus is a very relative notion in any case.

Legal Strategies

The immediate challenge for lawyers and human rights defenders would be to develop strategies in building a new jurisprudence on rights through creative mechanisms. 

There are alternative and extra-legal strategies which can be merged in court processes to advise the judges of views of contemporary Muslim scholars and  universal  principles crafted by the consensus of the international community in collaboration with civil society groups and human rights defenders. 

The Civil Courts are not precluded from receiving evidence on matters where proof of Islamic law may be required arising in a case brought under a federal law or where such a Civil Court has been accorded jurisdiction. 

Proof of Islamic law may then include the expert witness (expert for parties to the case), the amicus curiae (an independent person or friend of the court who is not a party to the proceedings) or the intervener (a person with interest in the case whom the court may include as a party to the proceedings). 

The legal fraternity must meet the increasing public interest in securing better human rights protection through constitutional challenges.

* LLB (Hons.) S’pore, MCL (IIUM), Dip. Syariah & Admin. (IIUM), Research Fellow, Islam and Human Rights Project, Religion and Human Rights Program, University of Emory Law School, Atlanta, Georgia.
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