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Synopsis

This paper explores the term gender under Article 8 (2) of the Federal Constitution. Art. 8 (2) inter alia provides that there shall be no discrimination on the basis of gender “except as expressly authorized by the Constitution”. The principle of gender non-discrimination is premised on the fundamental principle of equality, a principle enshrined in Art. 8 (1). Gender equality has a global jurisprudence to mean both “sameness” and “difference”, notions included in a substantive equality standard which prioritizes equality of opportunity and outcomes. These issues remain unexplored in local jurisprudence. The paper also looks at equality in human rights and in Islam, as the latter factor continues to inform politics, policy and law in Malaysia. An understanding of these premises is crucial to the realization and implementation of the principle of equality. The State is committed to protect and guarantee the principle of equality under the Constitution and under her international obligations under principal human rights conventions. Malaysia, since 1995, is party to the Convention on the Elimination of All Forms of Discrimination Against Women.  

Introduction

The principle of equality is the most fundamental of human rights and has been described as the “starting point of all liberties”.
 International human rights law reflects this belief. Art.3 of the Universal Declaration of Human Rights, 1948 (UDHR) declares that all human beings are born free and equal in dignity and rights. The UDHR is not a treaty but it embodies a moral authority and sets out a common standard of achievement of all peoples and nations.
 The UDHR is the root document from which the international human rights treaties have grown.

The International Bill of Rights comprises of the UDHR, the International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR).

The ICCPR and the ICESCR are binding international treaties of which Malaysia is not a party to. The ICCPR obliges States Parties to guarantee in law the same civil and political rights that appear in the UDHR and to provide the means of fully enforcing them. The ICESCR obliges States Parties to progressively realize social and economic rights.

The Convention on the Elimination of All Forms of Discrimination Against Women, 1979 (CEFDAW) is a women’s rights instrument. It contains elements of both civil and political rights, and economic, social and cultural rights. Malaysia has signed and ratified CEFDAW in 1995. 

It was in furtherance to Malaysia’s commitment to CEFDAW that Art. 8 (2) of the Federal Constitution was amended in July 2001 to include gender as a basis for non-discrimination.

Sex And Gender Theory

Art. 8 (1) of the Federal Constitution reads: All persons are equal before the law and entitled to equal protection of the law.

Art 8 (2) reads: Except as expressly authorized by this Constitution, there shall be no discrimination against citizens on the ground only of religion, race, descent, place of birth or gender in any law or in the appointment under a public authority or in the administration of any law relating to the acquisition, holding or disposition of property or the establishing or carrying on of any trade, business, profession, vocation or employment. (emphasis added).

Art. 1 of CEFDAW reads: For the purposes of the present Convention, the term “discrimination against women”, shall mean any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of equality of men and women, of human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field. (emphasis added).

It is useful to clarify key terms.

Sex refers to the biological distinctions between men and women, the most obvious differences being the reproductive organs. To use sex as a variable means to ask whether it makes a difference whether the actor or subject is (biological) male or (biological) female. In gender theory, this ought to mean asking whether biological differences alone (be they hormonal, muscular or variations in height/weight/body etc) make a difference.

Gender is a more complicated concept than sex. Where sex is about maleness or femaleness (measured in biological difference), gender is about masculinity and femininity, measured in socially constructed and contextually contingent ideas about what attitudes and behaviors correspond to ideal-type maleness or femaleness. Gender rests not on biological sex differences but on interpretations of behavior that are culturally associated with sex differences.

Gender theory refers to the conceptual framework feminists have invented. Whatever its different prescriptions, feminism is a politics of protest directed at transforming the historically unequal power relationships between women and men. While feminist theory would not be possible without use of gender as an analytical tool, the use of gender theory does not by itself constitutes a feminist approach. What is uniquely feminist is the assumption and critique of women’s oppression.

As gender is socially constructed, this means that it varies across cultures, times and between members of the same sex and varies between the sexes.
 This means that there is nothing natural, inherent or biologically inevitable about social attributes, activities and behaviors that come to be defined as either masculine or feminine. 

The underlying aim of the principle of gender equality (when it references women)
 is the eradication of the disabilities that are imposed on women based on cultural definitions of her role in society, and not merely discrimination based on her biological-reproductive capacity or other biological traits.

Women’s ability to exercise her rights is shaped not only by social constructions on sex differences, but also factors such as class, race, ethnicity, the role of the state in constructing gender ideologies and relations of power.

The inclusion of gender in Art 8 (2) read with Art. 8 (1) provides for the following:

(i) non-discrimination against females on the basis of cultural definitions of her role in society;

(ii) non-discrimination against females on the basis of her biological sex difference;

(iii) non-discrimination against males on the basis of  biological sex differences and interpretations of behavior that is culturally associated with sex differences.

Thus the women’s lobby has enshrined gender theory
 (which includes feminist theory of women’s oppression and gender theory which includes viewing men as a subject of oppressive gender constructs), into the equality clause in Art. 8.

PART 1

Feminist Legal Theory

The issue of what constitutes equality for women and how they can achieve it is the heart of the feminist project.
  Feminist legal scholarship is the process or development of using law to improve the position of women or to eliminate the constraints of gender on both sexes.  

(i) Formal Equality Model

Formal equality assumes that equality is achieved if the law treats likes alike. Put in another way, an equal protection guarantee required only that similarly situated classes be treated similarly. Equality in this model is equated with sameness.

Only individuals who are the same are entitled to be treated equally. For example, qualified female and male lawyers may be admitted to the legal profession. As lawyers with the requisite qualifications, both male and females arguably are similarly situated. In this situation, it may be argued that there are no differences between male and female lawyers. This formal equality model has secured positive changes for women.

What if women and men are not similarly situated? For example, a term of employment allows the dismissal of female airline stewardesses who are pregnant. Here males and females are not similarly situated because only females can get pregnant as that is a sexual-biological difference between males and females.

Pregnant females can be dismissed under this standard. Males are never pregnant, so the question of dismissal on pregnancy does not arise. Females may argue that this discriminates between sexes. Under the formal equality model, this is not discrimination as like is treated alike. 

Under this equality model, pregnant females and males are not the same, so different treatment (dismissal) is not discrimination. Put in another way, if pregnant females expect to be treated the same as man then they should not get pregnant. If they expect to be treated differently when pregnant, that is discrimination.

But females get pregnant. Preventing females from pregnancy is a condition which discriminates. 

Feminists argue that under the sameness standard, women are always measured against men. Gender neutrality is simply the male standard.
  Advantaged groups establish the norms for comparison. Women can fail the similarly-situated test by having a characteristic that is unique, or by being designated as “different” simply because they are relatively disadvantaged.

Thus when women and men are not identically situated as in the pregnancy example, the formal equality model does not help. In fact, it perpetuates discrimination. Women can be like men in the workplace (when they are not pregnant) but they can undergo reproductive experiences which can make them different.  

Treating women the same as men or different from men (men as the comparator) do not produce satisfying results for women’s equality. To the extent that women are not like men or because society has assigned them a subordinate status, they cannot achieve equality through the application of formal equality.

(ii) Substantive Equality Model
The focus of a substantive equality model is not simply with equal treatment under the law. The focus is not sameness or difference, but rather with disadvantage.

The central inquiry of this model is whether the rule/practice in question contributes to the subordination of the disadvantaged group (women). Under this model, discrimination consists of treatment that disadvantages or further oppresses a group that has historically experienced institutional and systemic oppression.

A substantive equality model is concerned with two factors:

(i) equality of opportunity (and access)

(ii) equality of outcomes.

In realizing these twin objectives, women are not to be discriminated against because they are different to men. Differences are acknowledged. 

However, the focus is not on whether women are different, but rather whether their treatment in law contributes to their historic and systemic disadvantage. Within thus model of equality, differential treatment may be required, not to perpetuate existing inequalities but to achieve and maintain a real state of effective equality.

In the pregnancy case, pregnancy cannot be penalized (dismissal). Such a term of employment is discriminatory because it does not recognize difference. 

A substantive equality approach would require for example that an employer provide a temporary change of work location or duties for pregnant women (if her current duties might prove unsafe/hazardous) and a right of the employee to return to her former position following maternity leave. Thus different treatment or affirmative action may be required in a substantive equality approach to prevent discrimination.

As a substantive model of equality aims to correct structural discrimination, it makes no distinction where that discrimination takes place, whether in the private realms of the family or in the marketplace. Equality measures do not address just the law, it has to address the economic, social and political dimensions of the disadvantaged.

The Interpretation Of Equality Under Art. 8

Art. 8 (1) and (2) do not tell us about the specific content of equality. While equality is not defined, it has been the subject of interpretation. 

Caselaw on Art. 8 have accepted the Aristotelian notion of equality that things that are alike should be treated alike.

The Federal Court in the infamous case of the dismissal on ground of pregnancy, missed a golden opportunity to reverse the tide in favor of a globally accepted standard  of substantive equality. 

In Beatrice a/p A.T. Fernandez v Sistem Penerbangan Malaysia,
 a decision handed down in March this year, the appellant did not resign after being pregnant contrary to a term stipulated in the collective agreement (CA) of the air carrier, which requires all stewardesses of a particular category to resign on becoming pregnant. The Federal Court in refusing leave for the appellant to appeal a Court of Appeal decision dismissing her application ruled that the term in the CA did not infringe Art. 8 inter alia on the technical ground that the amendment to Art. 8 (2) to include gender was made in 2001, the appellant being dismissed in 1991.

Further the court said, “..in construing Article 8 of the Federal Constitution, our hands are tied. The equal protection clause in Clause (1) of the Article 8 thereof extends only to persons in the same class. It recognizes that all persons by nature, attainment, circumstances and the varying needs of different classes of persons often require separate treatment. Regardless of how we try to interpret Art. 8…we could only come to the conclusion that there was obviously no contravention.” 

It is unclear from the grounds of judgment if the court did apply its mind at all the requirements of the formal equality standard in identifying the comparator (the class of persons to whom the appellant is to be compared with) and why the appellant and the class of persons are not the same, in order to fulfill the like treated alike standard. 

The court took a ‘protective’ pose to say that, “it is not difficult to understand why airlines cannot have pregnant stewardesses working like other pregnant women employees. We take judicial notice that the nature of the job requires flight stewardesses to work long hours and often flying across different time zones. They have to do much walking on board flying aircraft. It is certainly not a conducive place for pregnant women to be.”

The protection of pregnant women consideration did not result in any recommendation of a change of duties to accommodate sexual difference in the case. In other words, the appellant was made solely responsible for putting herself in the position which requires her resignation/dismissal.

From the preceding sections, it is submitted that the formal equality model of like treated alike does not eliminate discrimination against women and in fact can perpetuate discrimination of women. The formal equality modal was dominant at a point in time but has now been displaced with the substantive model of equality in most national jurisdictions globally through interpretation
 and/or legislation.

Compliance With Art. 8 Substantive Equality Standard And CEFDAW

A substantive equality approach has changed social, political and legal understandings (“equal before the law”, “equal protection under the law’) of what discrimination is and how it occurs. It has transformed the equality framework in grounding legal reasoning in the social realities of women and disadvantaged groups.

The substantive modal of equality is incorporated and promoted under CEFDAW through the recognition in its provisions that women are subordinated through the construction of stereotyped and subservient roles and the requirement that governments implement affirmative measures to overcome the historical disadvantage of women.

While Art. 8 addresses the judiciary in addressing and providing remedies to equality challenges, CEFDAW addresses governments and holds the executive responsible in complying with obligations through a reporting mechanism.

CEFDAW requires States Parties to enact legal guarantees of equality and to provide the means of fully enforcing them. It obliges governments to guarantee women “the exercise and enjoyment “of these rights” (Art. 3 in Part 1 CEFDAW). Exercise of these rights means access to the use of rights by making adjudicative procedures for vindicating rights accessible, affordable and known. Enjoyment of these rights means actually experiencing the benefit of the right and/or having the content of the right made real in one’s life. 
 

The exercise and enjoyment of these rights obliges the government to go beyond mere statements in legal documents of its commitment to women’s equality. It obliges governments to ensure through law and other means the practical realization of women’s equality. Thus legislation is not the complete solution.  Taking appropriate means include designing and implementing programs or allocating resources. Governments are required to act not just refraining from discriminating.

The government has to eliminate structural discrimination (including the historical disadvantage of women) in all fields, including the political, economic, social and cultural fields. Part III CEFDAW details specific measures in access to work, remuneration, social security, pregnancy and maternity, education, health care and living conditions.

CEFDAW extinguishes the split between public and private spheres. It addresses the family and obliges the government to eliminate discrimination by “any person, or organisation or enterprise”.

“Sharia’ Law” Reservations And “Personal Law” Restrictions To Women’s Equality

This paper will be referring to the government’s claims to qualify CEFDAW’s application in relation to Islamic law and the constitutional qualifications of “personal law” to Art. 8. This approach is selected due to the increasing political significance of Islam and Islamic law in Malaysia.
 For purposes of consistency, the terms Syariah and Islamic law would be used for this paper and distinguished where relevant.

It should be noted at the outset (my explanations follow), that :-

(i) equality under the Federal Constitution is qualified by Islamic law and doctrine;

(ii)  and CEFDAW is qualified by Islamic law and the Federal Constitution (Islamic law and doctrine).

It seems an oxymoron that an international covenant should be limited by a national constitution when that international covenant has an objective to secure state compliance to its provisions.

The accession statement to CEFDAW on Islamic law appears to be a blanket qualification.
 This means that regardless of the fact that Malaysia is not homogeneously Muslim, the government of Malaysia may not implement CEFDAW if there is a conflict between CEFDAW and Islamic law. The statement uses the term “Islamic Sharia’ law” which is rendered in this discussion henceforth as Islamic law and not Islam per se.

Malaysia registered her reservations at accession declaring that “Malaysia's accession is subject to the understanding that the provisions of the Convention do not conflict with the provisions of the Islamic Sharia' law and the Federal Constitution of Malaysia.” 
 

In addition to the statement on the Syariah, Malaysia has retained her reservations to Art. 5 (a), 7 (b), 9 (2), 16 (1) (a),(c),(f) and (g) and Art. 16 (2).
 This paper will not cover a discussion these reserved articles and the implications thereof.
 

The Federal Constitution does not allow the entire Art. 8 to invalidate or prohibit anything covered in Art. 8 (5). In other words, clause (5) sets out “lawful discrimination” under the Constitution. In this regard, the writer confines herself to Art. 8 (5) (a) on personal law, specifically Islamic law.
 Islamic law in this regard is construed as that which the federal and state legislature is competent to legislate upon as per the Federal Constitution.

Art. 8 (2) is further qualified by any provision on discrimination which is so expressed in the Constitution. “Lawful discrimination” in this case refers to Art. 152 and Art. 153 on Malay Language, the special position of the Malays (special privileges of Malays and the Malay Rulers) and natives of Sabah and Sarawak. This point is also beyond the scope of this paper.

Art. 74 (2) of the Federal Constitution empowers the State Legislature to make laws on any matter in the State List in the Ninth Schedule. Item 1 of the State List allows the State Legislature to make laws inter alia on “Islamic law and personal and family law of persons professing the religion of Islam”. 

The State Legislature however has no power to make law “in respect of offences except in so far as conferred by federal law, the control of propagating doctrines and beliefs among persons professing the religion of Islam; the determination of matters of Islamic law and doctrine and Malay custom”. (emphasis added). Such a power is vested only in Parliament.

Thus, personal law as Islamic law covers both Islamic law and Islamic doctrine under the Federal Constitution. Thus construed, Art. 8 (1) cannot invalidate or prohibit Islamic law and Islamic doctrine.

A question arises at this point if Islamic law is limited to legislated law or law passed by Parliament and State Legislatures or whether it covers general Islamic law. There is a view that the latter is covered.
 

In any case, for the purpose of this discussion as Islamic doctrine is a legitimate matter for Parliament to legislate upon, the paper will proceed on the following basis:

(i) that CEFDAW is made subject to the no-conflict rule to Islamic law (“Islamic Sharia’ law) and the Federal Constitution,

(ii) that both CEFDAW and Art. 8 are subject to the no-conflict rule to legislated Islamic law, general Islamic law and Islamic doctrine.

PART 2

Universalism, Cultural Relativism And Fundamentalism

The no-conflict rule becomes problematic if CEFDAW and Art. 8 are incompatible with Islam, Islamic law and Islamic doctrine. If that is the case, then the substantive equality standard and the measures to eliminate all forms of discrimination against women under CEFDAW (and under principal human rights covenants and principles), would fail. 

There are two ways of working a resolution, either compelling compliance or exploring the avenue of redefining or transforming or reclaiming cultural understandings that would support or mirror compatibility.

In the last thirty years or so, the international community and human rights actors have lobbied at the national and international level for minimizing governments’ claim of cultural relativism in defense of non-compliance with universal standards of human rights. 

When women’s human rights were accorded recognition as human rights at the 1993 World Conference on Human Rights, renewed efforts to eradicate claims of cultural relativism came to the fore. Work on lifting country reservations on CEFDAW based on cultural relativism arguments intensified. In many of these campaigns, cultural relativism was perceived as fundamentalism. 

The rational of a binding treaty such as CEFDAW, obliges States Parties to implement measures to eliminate discrimination in religious and customary practices. Malaysia like other Muslim majority countries have made reservations on inter alia Art. 16 CEFDAW, which concerns equality between men and women in all matters relating to marriage and family relations, which are governed in Malaysia for Muslims by Islamic law.

Human rights have searched for a universal sense of truth, values, ethics, morality and justice. Relativism is the view that this search is hopeless and futile because the concepts of truth and falsehood, rights and wrong, rights and duties can exist and be valid only within a specific context. Cultural relativism is derived from relativism and developed initially in reaction against Western assertions of cultural superiority.

Cultural relativism has been invoked to support claims that international human rights norms should not apply, or should apply only with a special interpretation, as the norms are alien to the groups in question. In assertions, the claim is often made that values when based on religious values enjoy supremacy over international law.
“Fundamentalism” is a self-referencing term adopted by a group of Protestant Christians in 1920 who rallied behind a series of pamphlets called The Fundamentals (1910-1915). In time, the term “fundamentalism” took a pejorative hue in the United States, in political debates about the Equal Rights Amendments, abortion and prayer in schools indicating positions articulated by conservative Christian groups. By extension it has been used to refer to Muslims who reject Western secular modernism.  It was used widely during the 1979 Iranian revolution.  Issues of gender play a crucial role in the language of fundamentalism. What is championed is a divinely sanctioned vision of natural differences between the sexes that make it appropriate for women to live within boundaries that would be restrictive for men, and to live under men’s protection and even surveillance. 

Rights Require A Cultural Legitimacy For Compliance

International human rights law has not yet been applied effectively to redress the disadvantages and injustices experienced by women by reason only of their being women. In this sense, respect for human rights fails to be “universal”.

The first Special Rapporteur on Violence Against Women, Radhika Coomaraswamy acknowledges the problem in a different way. She asks the question, “How can universal human rights be legtimised in radically different societies without succumbing to either homogenizing universalism or the paralysis of cultural relativism?”
 She proposes that those in the West must guard against the idea that the West is progressive on women’s rights and the East is barbaric and backward.

Human rights ought by definition to be universal in concept, scope and content as well as in application: a globally accepted set of rights or claims to which all human beings are entitled by virtue of their humanity and without distinction on grounds such as race, gender or religion. Yet there can be no prospect of the universal application of such rights unless there is, at least, substantial agreement on their concept, scope and content.
 International human rights norms require a cultural legitimacy among Muslims and Muslim-majority states.

The need to locate cultural legitimacy for human rights standards becomes imperative when the practical implementation of these norms (the States Parties’ obligation to implement measures to eliminate discrimination), requires voluntary compliance and cooperation by governments.

“Secular scholars of religion” or “religiously committed scholars and lay persons”, who are involved in projects on religion and human rights say that there is no “abyss separating the two realms”. The dreams and goals of those who pursue and defend human rights are clear echoes of ancient prophetic voices which also hoped for an ideal society based on justice and truth.  The laying bare of assumptions and premises of each system (religious tradition and modern human rights) and examination of those premises will allow a contemplation of a fruitful intersection. 

The Project on Religion and Human Rights
 has developed a framework to resolve issues of universalism and cultural relativism. I am sharing this approach as I have found the framework relevant in debating rights and religion as well.

The Project identified three broad and fundamental dimensions as follows: (1) levels of discourse, (2) perspectives of speakers, and (3) cultural complexity. 
(1) Levels of discourse:

The tension between rights and religion does not invalidate the universality of human rights and it does not also imply moral bankruptcy. An investigation of tension may call for the development of creative strategies for universalizing such standards which acknowledge and engage seriously the cultural perspectives of traditions committed to diverse premises and world views. 

The exploration of such strategies will help promote popular legitimacy for human rights. This will generate the political will to enact and implement human rights standards and achieve a sufficient level of voluntary compliance for enforcement to be effective. No system of enforcement can cope with massive and persistent violations of its normative standards. Thus voluntary compliance must be the rule rather than the exception. 

(2) Perspectives of Speakers:

The speakers are of three types (i) state actors, (ii) NGOs, religious representatives, individual actors, and (iii) the oppressed, both individually and collectively, and women. There are critical questions to ask of speakers’ positions (e.g., powerful or powerless?), representation (e.g., on whose behalf?), language and collateral behavior (e.g., are actions consonant with discourse?)

State actors speak from a position of political power and often represent themselves as speaking on behalf of an entire nation or an entire culture. Their actions belie the sincerity of their motives and their discourse and their language of relativism is often used as a screen to perpetrate and defend human rights violations. Thus there is reason to be skeptical about appeals by undemocratic states to cultural relativism.

The third class of speakers, the ones whose rights are violated by invocation of culture and religion are often drowned out. These voices and perspectives have to be taken into account as authentic witnesses to oppression.

(3) Cultural complexity:

When governments invoke cultural pretexts for denying rights, it appears as though there is a unitary, monolithic culture that is shared by its citizens. This is not the case as every society and every culture is comprised of diverse views about significant issues of human of human life and human well-being, including of course, issues of human rights.

In Muslim societies, there is a significant group of people comprising of clerics and religious leaders who are more familiar with their own cultural traditions. In these conversations, groups in support of international norms and groups familiar with their cultural traditions may have in common shared aspirations on rights and freedom. Their learning from each other (and from women) is often impeded by gaps in their respective discourses on universality and cultural relativism.  Bridging this “discourse gap” becomes important and devising creative means to achieve this goal should be given priority.

In working the cross-cultural and internal dialogue, rights advocates are cautioned to avoid the trap of totalizing cultures. This is to avoid colluding with state actors in their totalizing rhetoric, but more importantly, to continue fostering human rights dialogues internal to and between cultural traditions.
  Thus religion and culture can be an agent for the promulgation of human rights norms.

Scholars have thus maintained the position that religion and the international human rights regime are not incompatible. This is a work in progress and it becomes incumbent for secular and religious human rights scholars and activists to contextualize these efforts.

Feminisms

This part of the paper hopes to contextualize the debate of women’s equal rights in Western feminist scholarship (developed from the 1970s) with that of the so-called “gender jihad” or “religious feminism”, more particularly Islamic feminism(s) of the 1990s.

The cross-cultural and internal dialogue (intra-faith) approaches continue among women human rights actors and religious and secular scholars. For a large segment of believers the search for an authentically-spiritual approach is part of the spiritual journey of the faith. 

Feminism and feminist legal theory can be said to be based on analysis of gender rooted in patriarchal and capitalist relations. In this regard, the gender theory that informs the substantive equality standard is valid where society is organized along patriarchal and capitalist lines. The focus of analysis in feminist legal theory is on the ideological nature of law that is in the way in which law operates to reinforce unequal power relations by naturalizing and universalizing patriarchal and capitalist relations.

In the course of the global discourse on rights, religion and fundamentalism, feminism and feminist legal theory on equality have been identified as “Western scholarship”. The question then arises if gender theory on sexual differences (which premises the substantive equality standard), is universal in its application to Muslim societies. This query has prompted Muslim women scholars to investigate claims of “inauthencity” and to find the meaning of Quranic discourses on gender.

Margot Badran writes that “feminisms” are produced in particular places and are articulated in local terms. Third World women for instance, locate struggles against insubordination and oppression within local liberation and religious reform movements. There are “globally scattered feminisms” and the claim that feminism is Western is essentialist in nature. Feminism is “a plant that only grows in its own soil.” 

Martha Nussbaum proposed a course of feminist practice that is “strongly universal, committed to cross-cultural norms of justice, equality, and rights, and at the same time sensitive to local particularity, and to the many ways in which circumstances shape not only options but also beliefs and practice.” Thus a “universalist feminism” need not be insensitive to difference or imperialistic. A particular type of universalism, framed in terms of general human powers and their development, offers us in fact the best framework within which to locate our thought about difference. 

Amina Wadud, a “pro-faith, pro-feminist academic and an activist creating reform”, writes that gender reform remains one of the most controversial and yet essential lenses through which topics of Islam and modernity have been approached. 

In her forthcoming book, Inside Gender Jihad, Women’s Reform in Islam, she explores “the legitimate articulations of indigenous Muslim intellectual and political confrontation to two influential epistemologies: Western discourse of globalization, democracy and human rights and progressive Islamic discourse that is creating a unique response to Islamic origins, historical and ideological development into a trajectory essential to an Islamically authentic and indigenous reconstruction of globalization, democracy and human rights”.

Wadud does not discount gender theory but her pro-faith journey in Gender Jihad emanates from the notion of the human being based on a relationship with the divine.  Sacred systems are not incorrigibly patriarchal and beyond redemption. She “wrestles” with the “hegemony of male privilege in Islamic interpretation as patriarchal interpretation, which continuously leaves a mark on Islamic praxis and thought. Too many of the world’s Muslims cannot perceive a distinction between this interpretation and the divine will, leading to the truncated notion of divine intent….limited to the malestream perspective.” 

Equality And The Gender Construct In Islam   

The Quranic story of human origins affirms than man is not made in the image of God and there is no flawed female helpmate extracted from him as an afterthought. When the proto-human soul (nafs) is brought into existence, its mate (zawj) is already part of the plan. The Quran treats women and men in exactly the same way. Whatever the Quran says about the relationship between God and the individual is not in gender terms.

Scholars doing exegesis agree that the Quran is not a dual-gendered text that has male and female voices in it. Access to the divine discourse is mediated by humans and in gendered languages and historically its masculinist biases that have prevailed in exegesis because Muslim societies like other societies have patriarchal histories.

The re-reading of text by women has also found a flaw in malestream interpretation methodology which promotes a gendered view of sexual difference. The locus classicus is the interpretation to Q 4:34.

There is no term in the Quran that indicates that child-bearing is a female’s primary function or that mothering is her exclusive role.  Scholars note that verse 4:34 demonstrates a specific situation where when a female carries a child, her husband is enjoined to provide material support for her and the Quran renders this by the phrase, “Men are responsible (qawwamua ‘ala) women [on the basis] of what Allah has faddala [preferred] some of them over others, and [on the basis] of what they spend of their property for the support of women..”. 

Patriarchal reading of 4:34 has lifted a particular specific context where men have to provide material support for childbearing women (the Quran does not assume that all women will bear children) into a universal principal. Malestream interpretation have rendered 4:34 and qiwamah as an unconditional preference of men over women or that men are superior to women (in strength and in reason).

For example, the Organisation of Islamic Conference (OIC) has developed the Cairo Declaration of Human Rights in Islam where it advocates that equality of women and men is not absolute. Art. 6 of the Cairo Declaration reads:

(a) Woman is equal to man in human dignity and has rights to enjoy as well as duties to perform; she has her own civil entity and financial independence, and the right to retain her name and lineage.

(b) The husband is responsible for the support for the welfare of the family. 

Human rights scholars and ‘secular scholars of religion’ have found the guarantee of equality ‘in human dignity’ under the OIC Cairo Declaration as falling short of human rights guarantee under the ICCPR.
 As equality and civil and cultural rights are enshrined in CEFDAW, the OIC Cairo Declaration falls short of CEFDAW as well.

Muslim scholars who support the no-absolute equality approach premise their view of male privilege on the ground that males provide material support for women (although the context is specific).

Wadud however renders 4:34 to mean that the qiwamah is neither biological or inherent but it is valuable and that in some circumstances some men may be responsible for some women and in other contexts, some women may be responsible for some men.  The Quran suggests mutual responsibility between males and females.

This view resonates with the view of the Human Rights Committee that “Equality during marriage implies that husband and wife should participate equally in responsibility and authority within the family.” 

Conclusion

Whatever may be the premises of the gender theorizing, this illustration of the universals and the specifics in exegetical work of Muslim scholars on 4:34, show that sexual difference does not call for discriminatory treatment. In particular contexts, a woman’s pregnancy require differential treatment (our pregnant stewardess example, supra). Differences are recognized but not penalised. 

It is not possible in this brief paper to illustrate the invaluable exegetical work of Muslim scholars in reading-out patriarchal interpretations from the text, contextually. The re-reading efforts are important in the evolution of normative principles which would form the premises of equality and equality standards in assessing discrimination against women. 

The normative principles culled from a re-reading would have to be applied in the investigation of the no-conflict rule to Islam, Islamic law and doctrine as stated earlier.

It is the writer’s opinion that the re-reading of 4:34 does not compromise the notion of equality enshrined in CFEDAW and principal human rights conventions and the notion of a substantive equality standard.

The immediate tasks for human rights defenders would be the investigation of all the specific contexts and the universals and whether provisions in CEFDAW and national law and policy qualify as specific contingent situations or universals. This approach does not exhaust the exploration of other empowering methodology which promotes gender equality and justice. 

With new approaches in culling normative principles which promote gender equality and justice, are in a position to investigate the various contexts of marriage and family relations, custody and guardianship rights, inheritance and property rights  and a host of civil and political rights, and economic, social and cultural rights enshrined in CEFDAW and national law and policy. 

The function of human rights in the discourse of human rights and religion is the exploration of the core-irreconcilable differences in religious values and to work through an internal dialogue with religion and cross-cultural exchanges to minimize the differences. The expansion of the penumbra for dialogue would help inform strategies and principles towards gender equality.

---
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