Table of Contents

PREFACE - ool
SELECTED CONSTITUTIONAL AMENDMENTS - - - oo e oo
TABLE OF CASES -« oo oo

PART 1. SEARCH AND SEIZURE

Chapter 1. Constitutional Judicial Review...._._._.__.___.________.
A. The Exclusionary Rule and Constitutional Judicial Review..._....
COMMENEATY -
Weeks v. United States - - - .

B. Incorporation of the Bill of Rights ...
COMIMENEATY -«
Wolf v. Colorado - .
Mapp v. ORLO -

C. Limiting the Impact of the Exclusionary Rule -....._..____..________.
1. Balancing Costs and Benefits: The Deterrence Theory --------.
United States v. Calandra ...

2. Balancing Costs and Benefits of Exclusion: The “Good
Faith” Exception ... .

United States v. Leon -

3. Balancing Costs and Benefits of Exclusion: The Independent
Source and Inevitable Discovery Exceptions -----.---........._.
Nix v. Williams .

Chapter 2. Protected Interests: Property and Privacy.-..--...
A. Original Theories: Property Rights, Liberty, and Privacy .-.-......
COMIMENEATY -« oo
Boyd v. United States - ...
Olmstead et al. v. United States ...

B. Privacy Supplants Property in Fourth Amendment Theory --.-._.
COMMENEATY -

1. Procedural versus Substantive Fourth Amendment Rights --.
Warden, Maryland Penitentiary v. Hayden ...

2. The Emergence of “Expectation of Privacy’’ Analysis ---.--..--
Katz v. United States -

C. Technology and the Katz “Expectation of Privacy Test” ......_.__.
California v. Cir@olo -« oo
Florida v. Riley -
Dow Chemical Co. v. United States -------ooooooo .

ix



x TABLE OF CONTENTS

C. Technology and the Katz ‘“Expectation of Privacy Test”’—Con-
tinued

Kyllo v. United States -

D. Privacy Expectations and Assumption of the Risk of Disclosure
1. Assumption of the Risk and Technological Surveillance .-
United States v. White ...
Commentary -

2. Privacy Expectations, Public Transportation, and Luggage---
Bond v. United States -« .

Chapter 3. Interpreting the Fourth Amendment: The
Warrant Preference Model ... ..
A. The Warrant Preference Model -~ .- ...
Payton v. New York -
INOLeS - - oo eel.
United States v. Banks - - oL
Illinois v. McArthur - .
B. The Meaning and Functions of the Probable Cause Standard ...
Spinelli v. United States -« .o
TIlinois V. GALeS -«
COMIMENEATY - oo
C. Exceptions to the Warrant Rule ...
1. Warrantless Arrests ---oooooooooo L
Maryland v. Pringle ...
United States v. WatSOm -

2. CONSeNt oo oo
Schneckloth v. Bustamonte -«
1llinois v. ROATIGUEZ -«
Florida v. Jimeno -« oL

3. “Plain View” Searches and Seizures. ...
Arizona v. HiCRS - oo
Horton v. California -

4. Exigent Circumstances ...
Warden, Maryland Penitentiary v. Hayden -..........._...__.._____
Vale v. LOuiStQRQ -~ oo

5. Searches of Automobiles and Containers -------....o........________
a. Searches of Automobiles.. ...
Carroll v. United States -« -- -
Chambers v. MAroney -- -«
California v. Carney ...

b. Searches of Containers in Automobiles ... ...
United States v. ROSS - -
California v. Acevedo - oo .

6. Seizures of Automobiles and Their Occupants----.---.........___.
Whren v. United States - oo
COMMENEATY oo
Atwater v. City of Lago Vist@ oo

7. Searches Incident to Arrest ---oooooooooooo
United States v. Robinson -
Chimel v. California ... ..
New York v. BeltOrn -
Thornton v. United States -

Page

72
77
77

81
82
82



TABLE OF CONTENTS xi

Page
C. Exceptions to the Warrant Rule—Continued
8. Inventory Searches ... 203
Illinois v. Lafayette - . 203
Colorado v. Bertine ... . 206
Chapter 4. The ‘Reasonableness”” Model and Fourth
Amendment Balancing ... 211
A. Balancing Emerges in Fourth Amendment Theory:
Administrative Searches ... ... 214
Camara v. Municipal COurt ... 214
B. The Terry Revolution ... 219
Terry v. ORIO - 219
C. The Meaning of Reasonable Suspicion --.-.................._.._..__._.. 230
United States v. Sokolow - . 230
United States v. ArVizl - . 234
Illinois v. Wardlow - .. 238
D. Terry Seizures of People - oo 244
Florida v. BoSHCR -« 244
COMIMENEATY -« 250
Hiibel v. Sixth Judicial District Court of Nevada ----wooeoooooo... 251
E. Terry Searches of People ... ... 256
Florida v. JJ L. . 256
Minnesota v. Dickerson ... 261
F. Terry Searches and Seizures of Property ... 266
Michigan v. LOng - . 266
United States v. Place .- ... 271
G. Balancing Replaces the Warrant Model: ‘“Special Needs” and
Suspicionless Searches and Seizures --............._._..__.___. 276
1. Suspicionless Searches: Mandatory Drug-Testing_........_...__. 276
Skinner v. Railway Labor Executives’ Association —-............_. 276
Vernonia School District 47J v. Acton ... 286
COMMENEATY -« e 292
2. Suspicionless Seizures: Highway Roadblocks -............_..__.___ 293
Michigan Department of State Police v. Sttz --.occcoco..........___ 293
Indianapolis v. Edmond ... 298
Illinois v. Caballes - . 303
COMIMEREATY - e 309
H. The Border ... ... 310
1. People at the Border ... . 310
United States v. Montoya de Hernandez «----cooooooooooo.__... 310
2. Property at the Border ... 316
United States v. Flores—Montano - -.................._.._......._.._.. 316
PART II. INTERROGATION, CONFESSIONS, AND THE
RIGHT TO COUNSEL
Chapter 5. Voluntariness and the Fifth Amendment ......_.._. 320
A. Pre-Miranda Theories: - oo 320
1. The Fifth Amendment in Federal Cases -----..............._..__.__. 320
Bram v. United States - 320



xii TABLE OF CONTENTS

Page
A. Pre-Miranda Theories—Continued

2. Fourteenth Amendment Due Process in State Cases ---........ 326
Brown v. MiSSISSIPPT - - -« 326
COMMENEATY - eeoeoeeoee el 331
B. The Miranda “Revolution”” - oo 333
1. The Road to Miranda ... . 333
Massiah v. United States -« -- - 333
Escobedo v. Illinois - .. 334
2. Miranda - L. 338
Miranda v. ArizonQ - .. 338
3. Miranda Applied: Custodial Interrogation -.................._..__.. 350
A, Custody ---oooo . 350
Berkemer v. McCarty -« oo 350
Yarborough, Warden v. Alvarado ... 356
b. Interrogation ... ... 361
Rhode Island v. Innis oo 361
4. Invoking and Waiving Miranda Rights ... 367
Michigan v. Mosley - 367
Edwards v. ArizOne -« 372
Oregon v. BradshQuw ... 374
Davis v. United States - 376
5. Coercion and Waiver - 379
Illinois v. Perkins . .. 379
Arizona v. Fulminante ... ... 384
6. Mental Capacity and Waiver.-............._.._._.._._____..__.___. 391
Colorado v. Connelly - 391
C. Miranda Constrained .o ool 396
1. The Assault on Miranda’s Constitutional Status --------......._. 396
Michigan v. Tucker - 396
Davis v. United States - - oo 401
Dickerson v. United States - 402
COMMENEATY -« oo 410
2. Fifth Amendment Balancing: The Public Safety Exception ... 414
New York v. Quarles ... 414
D. Compelled Testimony and Immunity......_..._..._._________________ 421
Counselman v. Hitchcock - 421
Kastigar v. United States - 424
United States v. Doe. - - . 430
Note - . 433

Chapter 6. Interrogation and Confessions: The Revival of
Sixth Amendment Theories ... ... . 435
A. Massiah Revived ... .. 435
Brewer v. Williams - . 435
Maine v. Mouwlton - . 442
B. The Right to Counsel Under the Fifth and Sixth Amendments .. 446
1. Drawing a Line Between the Two Amendments -...._.._._______. 446
Moran v. Burbine ... .. 446
2. Blurring the Line Between the Two Amendments -........_.._.. 455
Michigan v. JackSON -« 455

Patterson v. Illinois - 460



TABLE OF CONTENTS xiii

Page
B. The Right to Counsel Under the Fifth and Sixth Amend-
ments—Continued
3. Redrawing the Line Between the Two Amendments? ........__. 467
McNeil v. WiSCONSIN - 467
Fellers v. United States - - oo 473

Chapter 7. Who Can Assert a Violation of Constitutional
Rights? Standing and ‘‘Fruit of the Poisonous Tree” 476

A. Standing to Suppress Evidence- ... .- ... 476
1. Personal Rights, Property and Fourth Amendment Standing 476
Jones v. United States - .. 476
INOTe - oo 479
2. Fourth Amendment Standing and ‘“Expectations’ Analysis.- 480
Rakas v. ILlinois - .. 480
Rawlings v. Kentucky - oo 486
Minnesota v. Carter - 491
United States v. Payner . ... 495
B. The “Fruit of the Poisonous Tree’” Doctrine -----ooooooooooo . 500
1. Fourth Amendment Violations--------ooooooooooooo . 500
Wong Sun v. United States - 500
Brown v. ILlinois -« 506
2. Miranda Violations and the “Fruits’’ Doctrine------........._.___ 510
Oregon v. Elstad - . 510
Missouri v. Seibert - .. 517
United States v. PatQne - - oo 522

3. Deliberate Elicitation, the Sixth Amendment, and the
“Fruits’” Doctrine ... 526
Fellers v. United States - 526

PART III. PRETRIAL PROCEEDINGS

Chapter 8. Eyewitness Identification, Physical Character-

istics, and the Right to Counsel ... 530
A. Lineups and Showups ----- . 530
United States v. Wade - . 530
COMIMENEATY -« 539
Neil v. BigGers -« 541
COMIMENEATY - - 545
People v. Simac (David Sotomayor, Contemnor-Appellant) .. 546
COMIMENEATY -« 552

B. Miranda, Testimonial Communication, and Physical Character-
§ 1537 1< 554
Pennsylvania v. Muniz ... 554
Chapter 9. Pretrial Detention and Release ......._._.__.._._________ 559
A. Judicial Review of Pretrial Detention -----ooooooooooo 559
Gerstein v. Pugh . 559
County of Riverside v. McLaughlin ... 563
B. Preventive Detention and Bail ... 569

United States v. Salerno ... .. 573



xiv

TABLE OF CONTENTS

Page
C. Right to Counsel at Preliminary Hearings............_.._____.._.______. 578
Coleman v. Alabama ... ... 578
COMMENEATY -« oL 581
D. The Right to a Speedy Trial --- - oo 583
United States v. Loud Hawk - ... 583
Note 590
Chapter 10. The Right to Counsel and Plea Bargaining...._.. 592
A. The Right to Counsel and Indigent Defendants_..........__...___.___ 592
Gideon v. Wainwright ... 592
Alabama v. Shelton ... . 594
Douglas v. California - - - . 598
Anders v. California - oL 600
Note L 602
United States v. Ely - . 603
COMIMENEATY -« 605
B. Forfeiture of Assets Used to Pay for Private Counsel................ 607
Caplin & Drysdale, Chartered v. United States ---«--....c......._..__. 607
C. Appointment of Expert Witnesses to Assist Indigent Defendants 615
De Freece v. StQte - oL 615
D. Ineffective Assistance of Counsel ... 621
Strickland v. Washington ... 621
Glover v. United StQtes - - 629
COMIMENEATY -« 631
E. The Right to Self-Representation ... 634
Faretta v. California ..o 634
COMIMENEATY -« 638
Martinez v. Court of Appeal of California 639
Towa v. Tovar - 642
F. The Plea Bargaining System ... 645
Brady v. United States - 645
North Carolina v. Alford - 652
Bordenkircher v. Hayes -« 654
Alabama . SMIth - 657
Hill v. Lockhart .. 660
Boykin v. Alabama -« 664
COMIMENEATY -« 666
Chapter 11. Grand Jury Proceedings..............._...______________ 668
A. Prosecutors and Grand Jury Proceedings- -~~~ 668
Costello v. United States - - 668
United States v. HOgQM - 670
Note . 675
United States v. COX - . 676
COMIMENEATY -« 682

B. The Fifth Amendment Privilege and Grand Jury Subpoenas for
Documents - . 683
Matter of Grand Jury Proceedings of Guarino —............_..._..__._. 683

Note oL 689



TABLE OF CONTENTS XV

Page
C. Selective Prosecution and Equal Protection --............_.._..____._.. 689
United States v. ArmsStrong -« 689
COMIMENEATY -« 695
United States v. Bagley - 696
COMIMENEAry -« . 704
PART IV. THE CONSTITUTION IN A TIME OF CRISIS:
THE WAR ON TERROR
Chapter 12. The Waron Terror-......_....._.._..__._.._.__._._.._. 710
A. Search and Seizure ... 710
1. Racial Profiling and Particularized Suspicion--.- ... 710
COMMENEATY - 715
2. Seizure of Suspects in Foreign Countries -.--.-.................._.. 716
Sosa v. Alvarez—Machain ... 716
B. Interrogation and Torture ... 723
COMIMENEATY -« 723
C. Pretrial Detention, Due Process, and the Scope of Judicial
Review o 728
COMIMENEATry -« . 728
Hamdi v. Rumsfeld - 728
Rasul v. Bush - . 740
COMMENEATY -« oL 747
Demore v. Kim - . 748





